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Under this bill, taxpayers entitled to receive child support paynents woul d be
to the anmobunt of unpaid child support. The credit
i ncl udes the name and taxpayer

the tax of the person required to

In 1993 (Speier, AB 3589; Stats. 92, Ch. 1223),
coll ecting delinquent child support through a pilot project in which DAs in six
counties could voluntarily refer their delinquent child support accounts to FTB
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1999, and before January 1,

Federal |aw requires each state to have a single agency responsible for enforcing
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whi ch i ncludes collecting current paynents and
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for collection as though they were delinquent personal incone taxes. In 1995,

t he program was expanded to include voluntary referral fromall counties (Speier,
AB 923; Stats. 94, Ch. 906). This year, effective on January 1, 1998, DAs are
required to refer all child support obligations that they are responsible for
enforcing that are 91 days or nore delinquent to FTB for collection as though they
are delinquent personal incone taxes (AB 1395, Escutia; Stats. 97, Ch. 614).
Additionally, DAs can voluntarily refer those child support delinquencies that are
| ess than 91 days delinquent to FTB for collection as though they are delinquent
personal incone taxes. In the event an individual owes both delinquent tax
collection and child support referred to FTB for collection, tax collection
activities generally take priority over those for child support collection.

FTB uses all the collection renedies and information sources to coll ect
del i nquent child support that it uses to collect tax debts. FTB collections are
transferred within several days to the DAs, who forward the anpbunts to the
famlies or the state, as appropriate. Each nonth the DAs notify the FTB of the
anount of the child support delinquency subject to collection.

For the period July 1, 1997, through Decenber 31, 1997, FTB coll ected approxi mately
$12 nmillion in delinquent child support for non-welfare cases and $17 mllion in
deli nquent child support for welfare cases.

California is required under federal mandate to have a statew de child support

enforcenent system and centralized paynent and di sbursement unit, which are the
responsibility of DSS. Inplenentation is currently under consideration.

SPECI FI C FI NDI NGS

Under current |law child support paynents are not a taxable event. Paynents
are not treated as inconme to the custodial parent or deductible fromthe
obligor’s adjusted gross incone.

Under this bill, the eligible individual (custodial parent) would be allowed a
credit against tax for an anmount equal to the unpaid child support, as defined,
for the taxable year, and the tax of the person required to nmake the paynent
(obligor) would be increased by the anpbunt of the credit. To be all owed the
credit, custodial parents nust include on the their tax return the name and
taxpayer identification nunber of the individual required to nake the paynents.
The unpaid child support would not apply to support that has been assigned to the
state as a condition for receiving aid for needy famlies.

The increased tax cannot be treated as tax for purposes of determning the
anount of any other credit or the alternative mninmmtax.

Pol i cy Consi derations

According to discussion with the author’s staff, this bill mrrors | anguage
froma proposal at the federal |evel, which has not begun to nove through the
federal |egislative process. However, for the reasons provided bel ow, the
author’s staff recognizes this bill as currently drafted may not achi eve the
author’s intent of (1) providing a nore i Mmedi ate benefit to these custodi al
parents than the customary child support collection avenues and (2) create a
revenue neutral inpact to the General Fund:
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Those custodial parents with |imted taxable inconme would receive little
or no benefit fromthe tax credit. For exanple, a custodial parent who
is entitled to unpaid support of $1,800, files as head of househol d, has
one dependent and clai ns taxable income of $16, 800, would have a net tax
of only $100. Hence, even though the unpaid support and resulting

al l owabl e credit would be $1,800, the custodial parent would be all owed
to benefit fromonly $100 of the allowable credit, which is the anmount
equal to the net tax. |In order for a head of househol d custodial parent
with one dependent to be able to use a $1, 800 unpaid child support
credit, that parent would have to have taxable incone in excess of

$48, 050.

Revenue neutrality may not be achi evabl e because sone obligors may be
unenpl oyed, receiving public assistance, disabled, incarcerated or

ot herwi se unable to pay the assessnment in the near future, if ever. 1In
the case of obligors living out-of-state, the state’s ability to assess
and collect this new tax may be questionable if California |acks taxing
jurisdiction (nexus).

| npl enment ati on Consi derati ons

The followi ng inplenmentation i ssues have been identified:

When the nane and taxpayer identification nunber of the obligor is

provi ded on the custodial parent’s tax return, it is unclear whether the
aut hor intends for the obligor to have protest rights before the increase
intax is final and due and payable. Wthout protest rights, it could be
argued that due process has not been given. Through the protest process,
it my be found that the credit was incorrectly claimed. In which case,
it is presumed, but unclear, that the previously allowed credit should be
di sal | oned.

There may be occasi ons where the custodial parent does not know the
soci al security nunber/“taxpayer identification nunber” or the nane of
the absent parent or provides incorrect information. Wthout correct and
conplete information and the ability to readily verify the correctness of
the information, collection of the assessabl e amount woul d be hi nder ed.
Col l ections al so would be hindered if FTB does not have or cannot |ocate
an address of record for the identified obligor

The credit under this bill is allowed to individuals who are “entitled”
to receive child support paynments and have not received the paynents for
that year. Perhaps there are custodial parents who believe they are
entitled to receive child support paynents, but the belief is not
sanctioned by the court or other |egal docunents or proceedings. The
definition of “entitled” would need to be clarified.

It is unclear how FTB would readily verify that child support is due and
unpaid for a specific year. FTB does receive linmted data on child
support delinquencies fromcounties for its current child support

coll ection program but the data are insufficient to establish an
efficient verification systemfor three reasons: 1) San Diego County is
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exenpted from FTB' s program 2) not all child support delinquencies are
referred to DAs for collection, and 3) FTB does not receive the anmpbunt of
the child support delinquency on a year-to-year basis. Additionally,
there may be systemconstraints as FTB child support systemis designed
primarily to expedite the processing of autonmated collection actions
(wage garni shnents and bank | evies).

Under federal law, California is required to establish certain
centralized child support systens (Statew de Automated Child Support
System [ SACSS] and a centralized collection and di sbursenment unit).
However, according to DSS the schedule and plan for inplenentation for
these systens is still under consideration. Also, even under these
systens, it is uncertain whether information would be available on a
year-to-year basis or whether current |aw would permt the use of the
information for tax enforcement purposes, which would include

adm ni stration of the custodial parent’s credit and offsetting tax from
the obligor.

In the event the unpaid child support is subsequently collected through
the DA/ FTB child support collection prograns or voluntarily paid by the
obligor, the custodial parent would have received both a credit for and
the paynment of the same previously unpaid amount. Additionally, the
obligor would have two debts for the same previously unpaid child
support, the child support delinquency that was collected or voluntarily
paid and the tax liability that resulted fromthe allowed credit. The
author’s staff has indicated that there is no intent to provide a double
benefit for the custodial parent or a double debt for the obligor

This bill conflicts, in part, with FTB's current child support program
FTB would be in the position of trying to collect the child support
delinquency via referral fromthe DA, generally at the same tinme it also
woul d be increasing the obligor’s tax debt fromthe same child support

del i nquency. Because tax collection by FTB has priority over child
support, FTB would forgo collection of the child support delinquency,

whi ch coul d include arrearages not covered by the credit, until the tax
debt created by this bill is satisfied. Again, according to the author’s
staff, there was no intent to interfere with collection of the unpaid
child support.

The bill precludes the increased tax passed on to the obligor from being
used to determ ne the anbunt of any other credit. However, the anpunt of
a credit is determined by the taxpayer’s particul ar expenditure, and the
anount of the credit that can be clainmed is determ ned by the anpunt of
tax liability. Therefore, it is unclear whether the intent of this
provision is to prohibit the reduction of this increased tax anpunt by
the using the other credits that are avail able for tax purposes, e.g.
personal exenption credit, adoption costs credit, or business rel ated
credits.

Penal ties are inposed, including the estimated tax penalty, when taxes
are not paid by the due date for that tax, which is generally April 15
following the close of the taxable year. Interest accrues on unpaid tax
fromthe due date. Interest on penalties accrues fromthe date the
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penalty is assessed and due and payable. As the bill is drafted, it
appears this general rule for penalties and interest on taxes would apply
and they would apply as of April 13" regardl ess of when the newtax is
actually assessed. However, considering that the new “tax” woul d be
assessed only after the custodial parent clainms the credit, it is unclear
whet her the general penalties and interest provision is intended to

apply.

Techni cal Consi derati ons

The followi ng technical considerations have been identified:

This credit applies to any individual to whomchild support paynents have
not been made. The individual could be presently married and filing a
joint tax return. However, the name of the act (Single Parent Protection
Act of 1998) inplies it should be limted to only those individuals who
are other than married as of the |ast day of the cal endar year during

whi ch the anmbunt was unpai d.

To receive the credit under this bill, the custodial parent must provide
the “taxpayer identification nunber.” For taxpayers who are individuals,
whi ch woul d be the only taxpayers subject to this bill, FTB relies on the
soci al security nunber for enforcenent purposes. It is suggested that
“social security nunber” replace the term“taxpayer identification
nunber.”

FI SCAL | MPACT

Departnmental Costs

Admi ni strative costs cannot be determ ned until the inplenentation
consi derations are resol ved.

Tax Revenue Esti mate

Because of many i nplenentation concerns, it is not possible to estimate the
bill s inpact. However, it is known that the average nmonthly child support
obligation is estimated to be $362 (approxi mately $4, 300 annual ly) for which
potential credits could result. It is estimated that currently there are
over one mllion delinquent child support cases in California. This total

i ncl udes all cases with support orders including cases that have not been
assigned to district attorneys for collection.

It is very likely that significant net revenue | osses to the state would
result due to the application of the tax credits w thout offsetting
collectible tax assessnents.
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